April 23, 2010

To

Mr. Amitabh Kumar,

Director (Films),

Ministry of Information and Broadcasting,

Shastri Bhawan,

New Delhi 110001.

Dear Sir,

This submission is in response to the Ministry of Information and Broadcasting’s notice inviting comments from the public that will be considered before the Cinematograph Bill 2010 is introduced in Parliament. This document incorporates suggested changes and comments explaining the reasons for the changes proposed.

We have based our comments on the draft version of the Cinematograph Bill, 2010 that has been put up on your website www.mib.nic.in. 

The following is a short summary of our perspective:

The Cinematograph Act is a piece of legislation that is extremely important insofar as it regulates public communication involving citizens of India. How this communication is regulated, by which authority and what is the extent of such regulation, these are issues that are of deep concern to all who are interested in the functioning of democracy in this country. Laws related to media in India can be enabling in nature and promote freedom of speech and expression as laid down in Art.19 (1)(a) of the Constitution, or can be restrictive in nature narrowing the scope of the right to freedom of speech and expression as per  reasonable restrictions.  The Cinematograph Act, 1952, is clearly restrictive in nature based on a deep suspicion of the visual medium and grounded in colonial history.  When the Ministry is drafting a law, six decades later, attempting to bring it in sync with the “contemporary”, it has to take into account overwhelming changes that have taken place both in terms of media technology as well as in the attitudes of the public. For instance, annual  ‘sex surveys’ published in magazines like India Today and Outlook attest to the overwhelming changes in Indian middle class attitudes and an increasing willingness to talk about their sex lives in a non judgmental manner. One of the impacts of the globalisation of the Indian economy and its emerging status as a powerful world economy has been a globalisation of desire in the country, and a much freer circulation of information and images related to sex and sexuality.  Generic notions of ‘obscenity’ and ‘morality’ used in this Bill do not reflect on the changes in the manner in which the judiciary has defined these terms in recent times with respect to film.  

Contemporary studies in the area of media, visual and spectatorship studies have shown that discredited earlier ‘Direct Impact’ theories and have shown that there is far more complex interaction between the spectator and the image than was earlier believed. These theories contest the claim that there is a direct correlation between audiences and their behaviour, the logic that is at the root of the manner in which legislations like this draft Bill are framed. Besides, with technology becoming ubiquitous, our avenues of experience have also increased concomitantly, and as such, putting such restrictions on one medium, that is films, is unfair to filmmakers, artistes and audiences as professionals and as citizens. One direct consequence of judging twenty first century films on nineteenth century standards would be a heavy burden of litigation and the government. With the change in thinking in society and the Courts, it would also be an untenable position for the government to take.

It is pertinent to point out here that ‘inciting violence’ or ‘promoting obscenity’, both of which are categories used to restrict exhibition under this Act are already defined as offences under the Indian Penal Code and other laws. While certification of films as being suitable for different ages does have its justifications, implicit banning of films through non-certification should preferably be done away with, or tightly curtailed. Other countries such as the United States follow a system of censorship, which is largely self-regulated by the film industry itself (the Motion Picture Association of America), and US criminal law comes into force if a specific offence is committed through the exhibition of a film. 

We note that in the Cinematograph Bill, the term “Board of Film Censors”, which had been retained in the existing Cinematograph Act as a section heading, is no longer used. While this is a welcome change in nomenclature, the contents of the draft Bill do not seem to reflect this change. The proposed draft law has not overhauled the existing law, choosing instead to make a few superficial changes. The Ministry should move towards thinking of a Cinematograph Act for the 21st and not the 19th century, in which case what would be required for it to be a law that actually promotes cinema rather than to continue to restrict it. The paternalistic logic that ‘vulnerable audiences’ need to be protected from images of violence, nudity, obscenity etc is completely irrational when audiences are encountering such images on a routine basis on television, video, the Internet, and a host of other new technologies that are commonly used in India today.  

Laws that are meant to promote speech and minority rights have to be tested on whether they succeed in substance and in procedure. The presence of structural barriers is often what hinders the right to exercise ones free speech rights. In the present case the various structural hindrances that exist within the policy seems to suggest that film is still being treated through a prism of suspicion, rather than as an enabling medium for the promotion of speech. These are manifest for instance in the following features of the law which this draft legislation has done nothing about. 

1. The proposed Bill makes no distinction between ‘public’ and ‘private’ exhibitions and does not attempt to define what constitutes a ‘public’ or ‘private’ exhibition. Instead, the proposed Bill has put in place such a broad definition of ‘exhibition’, that it will impossible to enforce given the ubiquitous nature of the visual medium today and the manner in which such technologies have become personalized. Such a broad definition of exhibition includes educational institutions, independent cultural centers, exhibitions meant for scientific purposes etc. Further, this definition of ‘exhibition’ goes against the Supreme Court’s interpretation of the term, which is much more restrictive. The Ministry should distinguish between ‘public’ and ‘private’ exhibitions and define these terms in consultation with stakeholders, especially filmmakers. 

2. The proposed Bill does not differentiate at all between fictional and non-fictional films such as documentaries. Documentaries highlight issues, some of which will be necessarily controversial, but which cannot be ignored. A debate on such issues is necessary, and giving the CBFC the right to regulate such non-fictional films means a direct restriction on political debate.

Another major concern is regarding the criminalization of the act of unauthorized copying of a negative or of a film. It must be pointed out that the act of unauthorized copying has been criminalized by the Copyright Act, and is subject to the exceptions provided therein as well as the principles governing copyright law. Incorporation of unauthorized copying as an offence under the proposed Cinematograph Act would hopelessly confuse the law regarding copyright in India by introducing a duplicate penalty for violation of copyright. 

While we note and acknowledge that steps have been taken, such as the right of an applicant to be heard before an order is passed, to ensure that arbitrariness as avoided in the process, we would like the Ministry to seriously reassess its current version of the Bill in the light of our suggestions. Most importantly, it is absolutely vital that the Ministry initiate wide-ranging consultations with stakeholders on the nature of changes that are required to make the Act contemporary. There have already been suggestions from persons like the former Chairperson of the Censor Board, Mr. Vijay Anand on reforming the censorship regime that need to be taken seriously. Unless the Ministry carries out a comprehensive and consultative process of redrafting the current Cinematograph Act to make it contemporary and in tune with changed times, we will continue to have a modified legislation that will continue to be restrictive and completely out of tune with contemporary realities. 

This submission has been drafted at the Alternative Law Forum (Bangalore) by Lawrence Liang, Siddharth Narrain and Sarim Naved. The Alternative Law Forum is an organization that provides legal services and works on legal research and advocacy around a range of public interest matters including on matters related to media laws and censorship. (For more information, see www.altlawforum.org).

 This submission has been endorsed by the following groups and individuals:
List of Organisations and Groups Endorsing This Submission:

· Vikalp (Films for Freedom) – Vikalp (Films for Freedom) is a network of over 200 documentary filmmakers and others committed to addressing issues of censorship- whether by the state or sectarian interests. Vikalp was born out of nation-wide protests against an attempt at censorship in the Mumbai film festival, 2004.  A list of Vikalp members has been provided in Annexure 1 to the submission.

· Film Writers Association (FWA)- The Film Writers Association is the trade union of screenwriters from Western India and has a current membership of over 7500 writers. Established in 1951 by the leading writers of that era, it has served as body that represents writers in the film industry, taking up issues of writers' rights. A list of the members of the Executive Council of the FWA has been provided in Annexure 2.
· Centre for Culture, Media & Governance (CCMG), Jamia Millia Islamia, New Delhi (http://www.jmi.nic.in/ccmg/index.html)
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· Gorakhpur Film Society. (www.gorakhpurfilmfestival.blogspot.com)

· Bangalore Film Society. (http://www.deepfocus.in/bfs/)
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THE CINEMATOGRAPH BILL, 2010

A BILL to make provision for the sanctioning of cinematograph films for exhibition and for regulating exhibitions by means of cinematographs and for matters connected therewith or incidental thereto. 

Be it enacted by Parliament in the Sixtieth Year of the Republic of India as follows:- 

PART – I

PRELIMINARY

1. Short Title, extent and commencement 

(1) This Act may be called the Cinematograph Act, 2010 

(2) It extends to the whole of India: 

Provided that Part IV of the Act extends to the Union territories only. 

(3) It shall come into force on such date as the Central  Government may, by notification in the Official Gazette, appoint. 

2. Definitions – In this Act, unless the context otherwise requires – 

a) “adult” means  person who has completed his eighteenth year; 

b) “authorized officer” means, within his local limits of jurisdiction, - 

(i) a District Magistrate; or 

(ii) a Sub-divisional Magistrate; or 

(iii) a Commissioner of Police, 

and includes any other officer notified in the Official Gazette, by the Central Government or the State Government, to be an authorized officer for such local limits of jurisdiction as may be determined by that Government; 

(c) “Board” means the CentralBoard of Film Certification constituted by the Central Government under section 4; 

(d) “Certificate” means the certificate granted by the Board under section 8; 

(e) “Cinematograph” means any apparatus, product or device, analogue or digital or any other technology, used for representation of moving pictures or series of pictures: 

 Provided that the Central Government may, by notification in the Official Gazette, either include or exclude any such apparatus or device from the purview of this  definition; 

(f) “Exhibition” means display of a cinematograph film or making available a cinematograph film to persons not directly connected with the production, distribution, promotion or certification of that film; 

{Our Recommendation} – This definition is to be suitably amended to restrict its definition of ‘exhibition’. 

Comment: The Supreme Court has held in Directorate of Film Festivals & Ors v.Gaurav Ashwin Jain [2007] 4 SCC 737 that “The requirement under sections 4 and 5A of the Act relating to certification by the Board, where the film is intended for public exhibition, by applying the guidance principles set out in section 5B, is a reasonable restriction on the exercise of the said right of speech and expression contemplated under Article 19(2), and therefore, constitutional”. As such, it is only reasonable restriction on public exhibition that has been recognized as constitutional whereas restrictions on private exhibition do not have constitutional sanction. A distinction could also be made regarding ‘for profit’ and ‘non-profit’ exhibitions. 
(g) “film” means a cinematograph film; 

(h) “person” includes any company or association or body of persons whether incorporated or not; 

(i) “place” includes a house, building, tent and any description of transport, whether by sea, land or air; 

{Our Recommendation} – This section to be suitably restricted to ‘exhibitions which are in places primarily intended for the exhibition of films for profit excluding educational institutions, cultural institutions, archives and libraries.

Our Comment: The term place needs to be restricted keeping in mind the differentiation between ‘public’ and ‘private’ exhibition as pointed out in the previous comment. As the definition stands, if a person makes a film about the history of one’s neighbourhood and wishes to have a screening for one’s neighbours in his house or in a neighbourhood auditorium, such a film would come under the purview of the Cinematograph Act. Surely, such constriction of expression cannot be the purpose of this Act, nor would it be constitutionally permitted or practically feasible. As such, the definition of place should be restricted only to those places whose primary purpose is the exhibition of cinematograph films with specific exceptions in case of educational institutions, archives and libraries.

 (j) “prescribed” means prescribed by Rules made under the Act; 

(k) “regional officer” means a regional officer appointed by the Central Government under section 7 and includes an additional regional officer and an assistant regional officer; 

(l) “Tribunal” means the Film Certification Appellate Tribunal constituted under section 11. 

3. Construction of references to any law not in force or any functionary not in existence in the State of Jammu and Kashmir – Any reference in this Act to any law which is not in force, or any functionary not in existence, in the State of Jammu and Kashmir, shall, in relation to that State be construed as a reference to the corresponding law in force, or to the corresponding functionary in existence, in that State. 

PART II

CERTIFICATION OF FILMS FOR PUBLIC EXHIBITION

4. Central Board of Film Certification.- 

(1) For the purpose of sanctioning films for exhibition, the Central Government may, by notification in the Official Gazette, constitute a Board to be called the Central Board of Film Certification, which shall consist of a Chairperson and not less than twelve and not more than twenty-five other members to be appointed by the Central Government. 

Provided that at least one-third of the members of the Board shall be women; 

(2) The Chairperson of the Board shall be a person of eminence in public life and, in the opinion of the Central Government, qualified to judge the effect of films on the public; 

(3) The other members of the Board shall be persons who, by reasons of their experience, qualification or profession in the field of art, cinema, drama, law, literature, social science, media, education or performing arts or by reason of eminence in public life and are, in the opinion of the Central Government, qualified to judge the effect of films on the public; 

(4) The Chairperson of the Board shall receive such salary and allowances as may be determined by the Central Government and the other members shall receive such allowances or fees for attending the meetings of the Board as may be prescribed. 

(5) The other terms and conditions of service of the members of the Board shall be such as may be prescribed. 

{Our Recommendation} – This section to be suitably amended. 

Comment: There needs to be a more scientific and rational method of discerning this instead of leaving it up to a group of individuals. This could be achieved by specifying that past winners of national film awards, for instance, would be considered for a fixed number of places on the Board. The process for selection needs to be laid down here, with a provision for public consultation as this is matter of considerable public importance. Unlike other appointments by the Government, in this area of film certification there are no experts who can be appointed at the sole discretion of the Government. Since the requirement is for people who would be able to judge whether a film falls afoul of laws in force or of constitutional morality, public consultation is necessary to ensure that the Board is not packed with people who would have a definite agenda in mind. Perhaps the pattern of membership of the Board could also be clearly laid down.  

5. Procedure and powers of the Board.- 

(1) The Board shall be guided by the principles of natural justice for sanctioning of films for public exhibition. 

(2) The Board shall have the powers to review its own decisions.

6. Examination of films.– 

(1) Any person desiring to exhibit any film shall in the prescribed manner make an application, accompanied by prescribed fee, to the Board for a certificate in respect thereof, and the Board may, after examining or having the film examined in the prescribed manner, - 

(i) sanction the film for unrestricted exhibition; or 

(ii) having regard to any material in the film, if the Board is of the opinion that the film is suitable for viewing by children who have completed twelve years of age the Board may sanction the film for such exhibition; or 

(iii) having regard to any material in the film, if the Board is of the opinion that the film is suitable for viewing by children who have completed fifteen years of age the Board may sanction the film for such exhibition; or 

(iv) sanction the film for exhibition restricted to adults; or 

(v) sanction the film for exhibition restricted to members of any profession or any class of persons, having regard to the  nature, content and theme of the film; or 

(vi) direct the applicant to carry out such excisions or modifications in the film as it thinks necessary before sanctioning the film for exhibition under any of the foregoing clauses; or 

{Our Recommendation} – Change the word ‘direct’ to ‘request’.

(vii) refuse to sanction the film for exhibition.  

{Our Recommendation} – Delete sub section (vii)

 Comment: Refusal to provide a certificate should happen only when there is clear evidence of an actual commission of offence, and not merely because there is a fear that the film’s message will be unpopular. As has been held in by the Delhi High Court in M.F. Hussain v. Raj Kumar Pandey (2008 CriLJ 4107), “Every time an artist portrays something different, something which is an unpopular view point, it may accompany discomfort and unpleasantness but that in itself cannot be a ground to curb the artistic freedom and quickly go on to label it as obscene.” The Board cannot be given a blanket power of refusal simply on the basis of a matter of opinion. If need be, as mentioned earlier, refusal to grant certificate should take place only in case an offence has been committed in making the film itself. 

(2) No action under clause (i) to clause (vii) of sub-section (1) shall be taken by the Board without giving an opportunity of being heard to the person concerned. 

{Our Recommendation} – Insert sub section (3) that will introduce a maximum time limit for the Board  to certify the film

Comment: Keeping a film pending for a long time with the Board can lead to major losses to producers and film-makers. To streamline the process and to ensure that decisions are taken in a time-bound manner we make this recommendation.
7. Advisory panels. – 

(1) For the purpose of enabling the Board to efficiently discharge its functions under this Act, the Central Government may establish at such regional centre as it thinks fit, advisory panels each of which shall consist of such number of persons, being persons qualified in the opinion of the Central Government to judge the effect of films on the public, as the Central Government may think fit to appoint thereto. 

{Our Recommendation} –This section needs to be suitably amended. 

Comments: There needs to be transparency in the process by which members of the advisory panel are selected. Details related to the qualifications and rationale for choosing these members should be made available to the public. It cannot be left to the whims and fancy of the Central Government. There has to be a mechanism to ensure the accountability of the members of the Advisory Panels. 
 Provided that the Central Government may prescribe additional qualifications for appointment as a Member of any Advisory Panel. 

Provided further that at least one-third members on an advisory panel shall be women. 

(2) At each regional center there shall be as many regional officers as the Central Government may think fit to appoint, and Rules made in this behalf may provide for the association of regional officers in the examination of films.

(3) The Board may consult in such manner, as may be prescribed, any advisory panel in respect of any film for which an application for a certificate has been made. 

(4) It shall be the duty of every such advisory panel whether acting as a body or in committees as may be provided in the rules made in this behalf to examine the film and to make such recommendations to the Board as it thinks fit. 

(5) The members of the advisory panel shall not be entitled to any salary but shall receive such fees or allowances as may be prescribed. 

8. Certification of films. – 

(1) If, after examining a film or having it examined in the prescribed manner, the Board considers that- 

(a) the film is suitable for unrestricted exhibition, it shall grant to the person applying for certificate in respect of the film a “U” certificate and cause the film to be so marked in the prescribed manner; or 

(b) the film is suitable for viewing by children who have completed twelve years of age it shall grant to the person applying for certificate in respect of the film ‘12+’ certificate and cause the film to be so marked in the prescribed manner ; or 

 (c) having regard to any material in the film, if the Board is of the opinion that the film is suitable for viewing by children who have completed fifteen years of age, it shall grant to the person applying for certificate in respect of the film a “15+” certificate and cause the film to be so marked in the prescribed manner ; or 

(d) the film is suitable for exhibition restricted to adults, it shall grant to the person applying for certificate in respect of the film an “A” certificate and cause the film to be so marked in the prescribed manner; or 

(e) the film is suitable for exhibition restricted to members of any profession or any class of person, it shall grant to the person applying for a certificate in respect of the film a “S” certificate and cause the film to be so marked in the prescribed manner: 

Provided that the applicant for the certificate, any distributor or exhibitor or any other person to whom the rights in the film have passed shall not be liable for punishment under any law relating to obscenity in respect of any matter contained in the film for which certificate has been granted under clause (a) or clause (b) or clause (c) or clause (d) or clause (e): 

Provided further that if the applicant for the certificate in Section 6 is the producer, as defined in Section 2 (uu) of The Copyright Act, 1957, then the certificate granted to him under this section shall be deemed to be the evidence of copyright owned by him in respect of the cinematograph film. 

Provided further that the certificates of the films certified by the Board before the date of coming into force of this Act shall remain valid. 

(2) Where the Board passes an order – 

(a) refusing to grant a certificate; or 

{Our Recommendation} – Delete this provision to keep in tune with previous recommended changes.

Comment: We are of the opinion that the CBFC should not have the power to refuse a certificate keeping in mind the fundamental right of freedom of speech and expression. However, we would like to emphasise here that even if the right to refuse a certificate is retained by the CBFC, such a right should not extend to ‘non-fictional’ films. In case of ‘non-fictional’ films the notions of prurient objectives or interests do not arise, and unfettered public debate on issues cannot but be in the national interest, apart from being the fundamental right of every citizen of India. We would also like to point out that allowing non-fictional films would not even be a danger to security interests, as compromising the security of the country or state secrets have already been criminalised under relevant statutes. As such, keeping ‘non-fictional’ films out of the purview of the power of the CBFC to refuse certification should not be a problem at all.

(b) granting only a “12+” certificate; or \

(c) granting only a “15+”; or 

(d) granting an “A” certificate; or 

(e) granting “S” certificate; or 

(f) directing the applicant to carry out any excision or modifications;

{Our Recommendation} – Change the word ‘directing’ to ‘requesting’

Comment: In light of our opposition to the CBFC mandated censorship, we recommend this change, and we would like to reiterate our stand that ‘non-fiction’ films should be kept outside the purview of such censorship.
it shall record in the order, the reasons for doing so. 

(3) A certificate granted or an order refusing to grant a certificate in respect of any film shall be published by the Board in the Official gazette of India;

(4) Subject to the other provisions contained in this Act, a certificate granted for a film by the Board under this section shall be valid throughout India for all formats or gauges of that film except that a certificate issued for release of a film on video format shall not be valid for its theatrical release: 

{Our Recommendation}: To be suitably amended and new sub-section to be added which states that the censor certificate once given would be applicable to shorter versions, subtitled or other language formats of the film’.

Comment:  The censor certification should apply across the board to shorter versions, subtitled or other language formats to avoid unnecessary duplication of the process of certification that will involve large costs and enormous amount of time and effort on the part of filmmakers, and an added burden to the CBFC. The Cinematograph Bill should be an enabling legislation and get rid of such structural hindrances to free speech. As such, to avoid situations where the film has been certified by the CBFC, but the film-makers are forced to approach the CBFC again for release in a different format, or in a different language, or with subtitles, as the case may be, the added proviso as suggested above would go a long way in rationalising the process of certification.  

 Provided that a fresh application shall be made by an applicant for change in the category of certificate already granted and on receipt of such an application the Board shall process and decide such application treating it as a fresh application. 

{Comment}: Will the same members who first certified the film be rating the film again, or would different members look at the film in case of such a fresh application? We think a clarification is required. 

9. Principles for guidance in certifying films. – 

(1) A film shall not be sanctioned for exhibition if, in the opinion of the authority competent to grant the certificate, the film or any part of it is against the interest of the sovereignty and integrity of India, the security of the State, friendly relations with foreign States, public order, decency or morality, or involves defamation or contempt of court or is likely to incite the commission of any offence.
{Our Recommendation} – “This part of the section be deleted. This section be suitably amended. 

Comment: Laws related to media in India can be enabling in nature and promote freedom of speech and expression as laid down in Art.19(1)(a) or be restrictive in nature narrowing the scope of the right to freedom of speech and expression as per  reasonable restrictions.  The Cinematograph Act, 1952, is clearly restrictive in nature based on a deep suspicion of the visual medium and grounded in colonial history.  When the Ministry is drafting a law, six decades later, attempting to bring it in sync with the “contemporary”, it has to take into account overwhelming changes that have taken place both in terms of media technology as well as in the attitudes of the public. We think that a term like ‘security of the state’ is too vague, broad and prone to misuse. The terms ‘decency’ and ‘morality’ need not be listed here as these are subjective matters, and could lead to denial of the right to free speech based on a fleeting sentiment. Constitutional morality, as referred to in Article 19 (2) of the Constitution, is different from public decency or morality as public perceptions are ever-changing and cannot be the yardstick for restricting the fundamental right of freedom of speech and expression. Further, public order as a ground for restricting freedom of speech is too nebulous a concept, especially as incitement to commission of an offence has been incorporated as a separate guiding principle. In the contemporary context the relationship between society and the government is different from the time when ‘public order’ was introduced as a restriction on the freedom of speech and expression. Unless a film is clearly designed or intended to incite hate crimes, or any other crime, it should not be open for the government to ban a film on the basis of subjective considerations of ‘public order’, as such an action would undermine the constitutional relationship between the people and the government, by providing the government a quasi-parental role over civil society. We would like to emphasise that the grounds for restrictions on Article 19(1)(a) of the Constitution of India, enumerated in Article 19 (2) are grounds on which legislative bodies, whether they be Parliament or state Legislative Assemblies, may make laws for such purpose. The right of freedom of speech and expression, by virtue of being a fundamental right is very wide and cannot be curtailed by an executive authority like the Central Board of Film Certification, on a subjective basis. If complete discretion were allowed to the executive to decide what the restrictions listed in Article 19 (2) of the Constitution, it would amount to usurpation of the powers of Parliament. 

The Delhi High Court in Naz Foundation v. Govt. of NCT & Ors. (2010 CriLJ 94) has observed, “Popular morality, as distinct from a constitutional morality derived from constitutional values, is based on shifting and subjecting notions of right and wrong. If there is any type of "morality" that can pass the test of compelling state interest, it must be "constitutional" morality and not public morality. This aspect of constitutional morality was strongly insisted upon by Dr. Ambedkar in the Constituent Assembly.” The fact is that the India of today is not the India of 1952. For instance, the Supreme Court had affirmed restrictions on publication of the novel, ‘Lady Chatterley’s Lover’ on following the test laid down by an English judge in the nineteenth century (the Hicklin test) ". . . . . I think the test of obscenity is this, whether the tendency of the matter charged as obscenity is to deprave and corrupt those whose minds are open to such immoral influences, and into whose hands a publication of this sort may fall . . . . it is quite certain that it would suggest to the minds of the young of either sex, or even to persons of more advanced years, thoughts of a most impure and libidinous character." (Ranjit Udeshi v. State of Maharashtra AIR 1965 SC 881). In a recent judgment, on the other hand, which was passed in 2006 (Ajay Goswami v. Union of India (2007)1SCC143) the Supreme Court has held, “we believe that fertile imagination of anybody especially of minors should not be a matter that should be agitated in the court of law”. The Supreme Court has thus recognised the changing mores of society, evidenced in many ways, in the literature that is publicly available, in newspapers and, magazines.  For instance, annual  ‘sex surveys’ published in magazines like India Today and Outlook attest to the overwhelming changes in Indian middle class attitudes and an increasing willingness to talk about their sex lives in a non judgemental manner. One of the impacts of the globalisation of the Indian economy and its emerging status as a powerful world economy has been a globalisation of desire in the country, and a much freer circulation of information and images related to sex and sexuality.  Generic notions of ‘obscenity’ and ‘morality’ used in this Bill do not reflect on the changes in the manner in which the judiciary has defined these terms in recent times with respect to film.  

With technology becoming ubiquitous our avenues of experience have also increased concomitantly, and as such, putting such restrictions on one medium, that is films, is unfair to filmmakers, artistes and audiences as professionals and as citizens. One direct consequence of judging twenty first century films on nineteenth century standards would be a heavy burden of litigation on the government. With the change in thinking in society and the Courts, it would also be an untenable position for the government to take.
(2) Subject to the provisions contained in sub-section (1), the Central Government may issue such directions as it may think fit setting out the principles which shall guide the authority competent to grant certificates under this Act in sanctioning films for public exhibition. 

{Our Recommendation} – This sub-section should be deleted.

Comment: The grounds for restriction on the freedom of speech and expression listed out in Article 19 (2) are grounds on which Parliament can make laws restricting freedom of speech. This clause again reserves to the executive, the powers which under Article 19 (2) of the Constitution belong only to the legislative organs of the State.

10. Appeals. – 

(1) Where the applicant for a certificate in respect of a film is aggrieved by any order of the Board- 

(a) refusing to grant a certificate; or 

{Our Recommendation} – This section to be suitably amended.

Comment: In light of our stand that the the CBFC should not enjoy the privilege of refusing certification,  we recommend this change.

(b) granting only a “S” certificate; or 

(c) granting only a “A” certificate; or 

(d) granting only a “15+” certificate; or 

(e) granting only a “12+” certificate; or 

(f) directing the applicant to carry out any excisions or modifications, 

{Our Recommendation} – Change the word ‘directing’ to ‘requesting’.

Comment: In light of our opposition to the CBFC mandated censorship, we recommend this change.

may, within a period of thirty days from the date of such order, prefer an appeal to the Tribunal: 

 Provided that the Tribunal may, if it is satisfied that the appellant was prevented by sufficient cause from filing the appeal within the aforesaid period of thirty days allow such appeal to be admitted within a further period of thirty days by passing a reasoned order. 

(2) Every appeal under this section shall be made by a petition in writing and shall be accompanied by a brief statement of the reasons for the order appealed against where such statement has been furnished to the appellant and by such fees, as may be prescribed. 

11. Constitution of Tribunal. – 

(1) For the purpose of hearing appeals against any order of the Board under section 10, the Central Government shall, by notification in the Official Gazette, constitute a Tribunal. 

(2) The Head Office of the Tribunal shall be at New Delhi or at such other place as the Central Government may, by notification in the Official Gazette, specify. 

(3) The Tribunal shall consist of a Chairperson and not more than four other members to be appointed by the Central Government. 

(4) A person shall not be qualified for appointment as the Chairperson of the Tribunal unless he is a retired Judge of a High Court or is a person who is qualified to be a Judge of a High Court. 

(5) The Central Government may appoint such persons who, by reasons of having achieved eminence in the field of arts, cinema, drama, law, literature, media or social sciences, and in its opinion, are qualified to judge the effect of films on the public, to be members of the Tribunal. 

(6) The term of office, terms and conditions of service, financial and other administrative powers of the Chairperson and members shall be such as may be prescribed. 

(7) Subject to such rules as may be made in this behalf, the Central Government may appoint a Secretary and such other employees as it may think necessary for the efficient performance of the functions of the Tribunal under this Act. 

(8) The Chairperson of the Tribunal, in consultation with the Government, may assign such duties and powers to the Secretary to the Tribunal or to such other officers of the Tribunal, as deemed fit. 

(9) The other terms and conditions of service of the Secretary and other employees of the Tribunal shall be such as may be prescribed. 

12. Procedure and powers of Tribunal. - 

(1) The Tribunal shall, subject to any Rules that may be made in this behalf, have power to regulate its own procedure and may act notwithstanding the temporary absence of any member or the existence of a vacancy amongst its members. 

(2) The Tribunal may, after making such inquiry into the matter as it considers necessary, and after giving the appellant and the Board an opportunity of being heard in the matter, make such order in relation to an appeal as it thinks fit and the Board shall dispose of the matter in conformity with such order. 

(3) No order passed or action taken by the Tribunal shall be called in question by the appellant in any Court except in a High Court of appropriate jurisdiction. 

(4) Save as otherwise provided in this Act, no civil court shall entertain any suit or proceeding in any matter to which this Act applies. 

13. Suspension and revocation of certificate.- 

(1) Notwithstanding anything contained in section 15, the Central Government may, by notification in the Official Gazette, suspend a certificate granted under this Part, for such period as it thinks fit or may revoke such certificate if it is satisfied that- 

(i) the film in respect of which the certificate was granted, was being exhibited in a form other than the one in which it was certified; or 

(ii) the film or any part thereof is being exhibited in contravention of the provisions of this Part or the rules made thereunder; or 

{Our recommendation} – This sub-section should be deleted.

Comment: Sub-section (ii) gives the Central Government the power to suspend any certificate issued by the CBFC, by taking recourse to Section 9 (1) of this Bill. There is no reason for the Central Government to enjoy such power over the decision of a validly constituted statutory authority. The occasions on which a film’s certificate can be suspended should be explicitly listed out.

(iii) the certificate has been obtained by fraud or misrepresentation as to an essential fact. 

(2) Where a notification under sub-section (1) has been published, the Central Government may require the applicant to whom the certificate was issued or any other person to whom the rights in the film have passed, or both, to deposit the certificate and all duplicate certificates, if any, granted in respect of the film to the Board or to any person or authority specified in the said notification. 

(3) No action under this section shall be taken without giving an opportunity of being heard to the person concerned. 

(4) During the period in which a certificate remains suspended under this section, the film shall be deemed to be an uncertified film. 

14. Review of orders by Central Government.- 

(1) Where an applicant for a certificate or any other person to whom the rights in the film have passed, is aggrieved by any order of the Central Government under section 13, he may, within sixty days of the date of publication of the notification in the Official Gazette, make an application to the Central Government for review of the order, setting out in such application the grounds on which he considers such review to be necessary: 

Provided that the Central Government may, if it is satisfied that the applicant for a certificate or that other person was prevented by sufficient cause from filing an application for review within the aforesaid period of sixty days, allow such application to be filed within a further period of sixty days. 

(2) On receipt of the application under sub-section (1), the Central Government may, after giving the aggrieved person a reasonable opportunity of being heard, and after making such further inquiry, as it may consider necessary, pass such order as it thinks fit, confirming, modifying or reversing its decision and the Board shall dispose of the matter in conformity with such order. 

15. Powers of the Central Government to issue directions. – 

If in the opinion of the Central Government the provisions of Section 9(1) have not been complied with while sanctioning of a film for exhibition by the Board, the Central Government may direct the Board to review its decisions regarding grant of certificate to that film under section 8 and the Board shall be bound to follow the directions of the Central Government. 

{Our Recommendation} – This section should be deleted

Comment: This section gives unfettered power to the Ministry to censor or even uncertify a film. There is no remedy available to a film-maker in such a case. The Censor Board is staffed by people who are deemed to be qualified and responsible by the Government itself. This section undoes the structure of the entire Cinematograph Act, and would be an unreasonable fetter on the freedom of speech and expression, as it reserves the right to curtail freedom of speech by executive order, overriding the provisions and systems formulated under the Cinematograph Act.

16. Delegation of powers by Board. – 

(1) The Central Government may, by general or special order, direct that any power, authority or jurisdiction exercisable by the Board under this Act shall in relation to the certification of the films under this Part and subject to such conditions, if any, as may be specified in the order, be exercisable also by the Chairperson or any other member of the Board, and anything done or action taken by the Chairperson or other member specified in the order shall be deemed to be a thing done or action taken by the Board. 

 (2) The Central Government may by order and subject to such conditions and restrictions as may be prescribed, authorize the regional officers to issue provisional certificates. 

 17. Power to direct exhibition of films.- 

For the purpose of exercising any of the powers conferred on it by this Act, the Central Government, the Tribunal or the Board may require any film to be exhibited before it or, before any person or authority specified by it in this behalf. 

18. Power of search and seizure.- 

(1) Where a film is exhibited in contravention of the provisions contained in this Act or rules or of any order made by the Central Government, the Tribunal or the Board in the exercise of any of the powers conferred on it, any police officer not below the rank of Sub-Inspector or an authorized officer may enter any place in which he has reason to believe that such a film has been or is being or is likely to be exhibited, search it and seize the film. 

(2) All searches and seizures under this Act shall be carried out in accordance with the provisions of the Code of Criminal Procedure, 1973, relating to searches and seizures. 

PART III

OFFENCES AND PENALTIES

19. Penalty for unauthorized issue of negative or copy of the film or making duplicate prints/copies. 

(1) No person who undertakes the processing of a film, analogue or digital or in any other form using any technology, shall, - 

(i) issue any negative or copy of the film to any person except one copy of the first married print of the film to the person applying for a certificate under sub-section (1) of section 6 until a certificate is granted; or 

(ii) make a duplicate print or a copy of the film in any form using any technology, 

(2) No person shall make or cause to be made unauthorized duplicate print or copy of the film in any form using any technology; 

(3) Any person, who fails to comply with the provisions contained in sub-section (1) or sub-section (2), shall be punishable with a fine of not less than five lakh rupees which may extend to twenty-five lakh rupees or imprisonment of not less than one year which may extend to three years or both; 

{Our Recommendation} – This section should be deleted.

Comment: Section 63 of the Copyright Act, 1957 criminalises copyright infringement, and making unauthorised copies of a film is nothing but copyright infringement. Copyright law is a complex field of law in itself, with rights and duties being imposed on both copyright holders as well as users. As such, having a blanket section such as this one in the proposed Cinematograph Act would bring it into direct conflict with the provision of the Copyright Act. It would cause immense confusion and would probably necessitate heavy amendment of both the Cinematograph and Copyright Acts to resolve the differences.

20. Penalty for not supplying required information and documents.- 

(1) Before the issue of a certificate granted under section 8, the applicant for the certificate, or his authorized representative shall deposit, at his own cost, a print of the film, in the same format in which it has been certified and a copy of the film in the prescribed format with the prescribed agency or agencies for archival purpose and record. 

(2) Any person who delivers any certified film to any distributor or exhibitor shall, in such manner as may be prescribed, notify to the distributor or exhibitor, as the case may be, the title, the length of the film, the number and the nature of the certificate granted in respect thereof and the conditions, if any, subject to which it has been so granted, and any other particulars respecting the film which may be prescribed; 

(3) Notwithstanding anything contained in any other Act or law in force, any person, who fails to comply with the provisions contained in sub-section (1) or sub-section (2), shall be punishable with a fine of not less than one lakh rupees which may extend to three lakh rupees and in the case of a continuing offence with a further fine of not less than five thousand rupees which may extend to twenty thousand rupees for each day during which the offence continues and if the same is not paid the same shall be recoverable as arrears of land revenue; 

21. Penalties for contraventions of certain provisions of this Act:- 

(1) If any person – 

 (a) exhibits or permits to be exhibited in any place, - 

 (i) any film other than a film which has been certified by the Board as suitable for unrestricted exhibition or for exhibition restricted to children of more than twelve years or for exhibition to children who have completed fifteen years or for exhibition restricted to adults or to members of any profession or any class of persons and which, when exhibited, displays the prescribed mark of the Board and has not been altered or tampered with in any way since such mark was affixed thereto; 

{Our Recommendation} – This sub-section to be suitably amended.

Comment: This sub-section does not take into account the distinction, as pointed out in our comment on the definition of exhibition, between public exhibition and private exhibition. As such, this sub-section is unnecessarily restrictive. We think that there should not be any restrictions, subject to criminal laws in force, on private exhibitions to adults as adults who are otherwise qualified to judge every aspect of their lives for themselves, need not be sheltered from ideas.

 (ii) any film, which has been certified by the Board as suitable for exhibition restricted to adults, to any person who is not an adult, 

(iii) any film, which has been certified by the Board as suitable for exhibition restricted to the persons of fifteen years or above to any person who has not completed fifteen years of age; 

(iv) any film, which has been certified by the Board as suitable for exhibition restricted to persons of twelve years or above to any person who has not completed twelve years of age; 

(v) any film which has been certified by the Board as suitable for exhibition restricted to any profession or class of persons, to a person who is not a member of such profession or who is not a member of such class, or 

(b) without lawful authority (the burden of proving which shall be on him), alters or tampers or interpolates or interferes with in any way any film after it has been certified; or 

(c) fails to comply with any order made by the Central Government or by the Board in the exercise of any of the powers or functions conferred on it by this Act or the rules made thereunder, 

he shall be punishable with imprisonment for a term of not less than one year which may extend to three years, or with a fine of not less than one lakh rupees which may extend to three lakh of rupees, or with both, and in the case of a continuing offence with a further fine of not less than five thousand rupees which may extend to twenty thousand rupees for each day during which the offence continues. 

Provided that notwithstanding anything contained in section 29 of the Code of Criminal Procedure, 1973, it shall be lawful for any Metropolitan Magistrate, or any Judicial Magistrate of the first class specially empowered by the State Government in this behalf, to pass a sentence of fine exceeding five thousand rupees on any person convicted of any offence punishable under this Act. 

 (2) If any person is convicted of an offence punishable under this section committed by him in respect of any film, the convicting court may further direct that the print of the film shall be forfeited to the Central Government. 

(3) The exhibition of a film, in respect of which a “S” certificate or an “A” certificate or a “15+” certificate or a “12+” certificate has been granted, to children below the age of three years accompanying their parents or guardians shall not be deemed to be an offence within the meaning of this section. 

22. Penalty for not displaying the Certificate.- 

(1) The applicant for the certificate, any distributor or exhibitor or any other person to whom the rights in the film have passed, shall ensure- 

(a) that the prescribed Part of the certificate along with the prescribed marks of the Board shall always be exhibited with the film for the duration as prescribed; 

(b) that any person connected with the exhibition of a promotional film or an advertisement film granted ‘U’ or “12+” or “15+” or “A” or “S” certificate shall mention with such promotional or advertisement film that the film has been certified for such exhibition, prominently indicating the categorization of the film. 

(2) If any person described in sub section (1) fails to comply with the provisions of this section, shall be punishable with a fine of not less than five thousand rupees which may extend to twenty thousand rupees per day for each violation. 

23. No Court shall take Cognizance of any offence punishable under this Act except upon a complaint in writing made by any authorized officer. 

PART IV

REGULATION OF EXHIBITION BY MEANS OF

CINEMATOGRAPHS

24. Cinematograph exhibitions to be licensed. - Save as otherwise provided in this Part, no person shall give an exhibition by means of a cinematograph elsewhere than in a place licensed under this Part or otherwise than in compliance with any conditions and restrictions imposed by such license.

{Our Recommendation} – The operation of this section to be restricted to public exhibition. 

Comment: This section illustrates the necessity of having a distinction between public exhibition and private exhibition. Currently, it covers playing of a film at a person’s home as well. Private exhibition of films or materials, which do not contravene any criminal law should be allowed as the rationally for restricting freedom of speech, that is, public harm does not otherwise apply here.

25. Licensing authority.- The authority having power to grant license under this Part (hereinafter referred to as the licensing authority) shall be the district magistrate: 

Provided that the Union territory Government may, by notification in the Official Gazette, constitute, for the whole or any part of the Union territory, such other authority as it may specify in the notification to be the licensing authority for the purposes of this Part. 

26. Restrictions on powers of licensing authority. – 

 (1) The licensing authority shall not grant a licence under this Part, unless it is satisfied that, – 

(a) the provision of this Act and Rules made there under have been substantially complied with, and 

(b) adequate precautions have been taken in the place, in respect of which the licence is to be given, to provide for the safety of persons attending exhibitions therein. 

(2) Subject to the foregoing provisions of this section and to the control of the Union territory Government, the licensing authority may grant licence under this Part to such persons as that authority thinks fit and on such terms and conditions and subject to such restrictions as it may determine. 

 (3) Any person aggrieved by the decision of a licensing authority refusing to grant a licence under this Part may, within such time as may be prescribed, appeal to the Union territory Government or to such officer as the Union territory Government may specify in this behalf and the Union territory Government or the officer, as the case may be, may make such order in the case as it or he thinks fit. 

 (4) The Central Government may, from time to time, issue directions to licensees generally or to any licensee in particular for the purpose of regulating the exhibition of any film or class of films, so that scientific films, films intended for educational purposes, films dealing with news and current events, documentary films or indigenous films secure an adequate opportunity of being exhibited, and where any such directions have been issued those directions shall be deemed to be additional conditions and restrictions subject to which the license has been granted. 

27. Power of Central Government or local authority to suspend exhibition of films in certain cases.–

(1) The Lieutenant-Governor or, as the case may be, the Chief Commissioner, in respect of the 1[whole or any part of a Union territory] and the district magistrate in respect of the district within his jurisdiction, may, if he is of opinion that any film which is being publicly exhibited is likely to cause a breach of the peace, by order, suspend the exhibition of the film and during such suspension the film shall be deemed to be an uncertified film in the state, part or district, as the case may be. 

(2) Where an order under sub-section (1) has been issued by the Chief Commissioner or a district magistrate, as the case may be, a copy thereof, together with a statement of reasons therefore, shall forthwith be forwarded by the person making the same to the Central Government, and the Central Government may either confirm or discharge the order. 

(3) An order made under this section shall remain in force for a period of two months from the date thereof, but the Central Government may, if it is of opinion that the order should continue in force, direct that the period of suspension shall be extended by such further period as it thinks fit. 

{Our Recommendation} – This section to be suitably amended.

Comment: In light of the Constitutional right to freedom of speech and expression, the executive cannot have the unfettered right to suspend a film. This right should be made explicitly subject to judicial confirmation, perhaps by the High Court of the State concerned.

28. Penalties for contravention of this Part.- If the owner or person in charge of a cinematograph uses the same or allows it to be used, or if the owner or occupier of any place permits that place to be used in contravention of the provisions of this Part or of the rules made thereunder, or of the conditions and restrictions upon or subject to which any license has been granted under this Part, he shall be punishable with fine of not less one lakh rupees which may extend to three lakh rupees and in the case of a continuing offence, with a further fine of not less than five thousand rupees which may extend to twenty thousand rupees for each day during which the offence continues. 

29. Power to revoke license. - Where the holder of a licence has been convicted of an offence under any of the sections of this Act, the licensing authority may revoke the license under that rule; 

30. Power to make rules. – 

(1) The Central Government may, by notification in the Official Gazette, make rules- 

(a) prescribing the terms, conditions and restrictions, if any, subject to which licence may be granted under this Part; 

 (b) providing for the regulation of cinematograph exhibitions for securing the public safety under the provisions of sub-section (1) of section 25; 

(c) prescribing the time within which and the conditions subject to which an appeal under sub-section (3) of section 25 may be preferred. 

(2) Every rule made by the Central Government under this Part shall be laid, as soon as may be after it is made, before each House of Parliament, while it is in session, for a total period of thirty days which may be comprised in one session or in two or more successive sessions, and if, before the expiry of the session immediately following the session or the successive sessions aforesaid, both Houses agree in making any modification in the rule or both Houses agree that the rule should not be made, the rule shall thereafter have effect only in such modified form or be of no effect, as the case may be; so, however, that any such modification or annulment shall be without prejudice to the validity of anything previously done 

PART - V

MISCELLANEOUS

31. Bar of legal proceedings. – 

No suit or other legal proceeding shall lie against the Central Government, the Tribunal, the Board, advisory panel, or any officer of the Central Government, the Tribunal or the Board, as the case may be, in respect of anything which is in good faith done or intended to be done under this Act. 

32. Members of the Board and advisory panels to be public servants. – 

All members of the Tribunal, the Board and of any advisory panel shall, when acting or purporting to act in pursuance of any of the provisions of this Act, be deemed to be public servants within the meaning of section 21 of the Indian Penal Code. 

33. Vacancies, etc., not to invalidate proceeding.- No act or proceeding of the Tribunal, the Board or of any advisory panel shall be deemed to be invalid by reason only of a vacancy in, or any defect in, the constitution of the Tribunal, the Board or panel, as the case may be. 

34. Power to make rules.- 

(1) The Central Government may, by notification in the Official Gazette, make rules for the purpose of carrying into effect the provisions of this Part. 

(2) In particular, and without prejudice to the generality of the foregoing power, rules made under this section may provide for all or any of the following matters, namely:- 

(a) the allowances or fees payable to the members of the Board under sub-section 4 of section 4; 

(b) the terms and conditions of service of the members of the Board under sub-section 5 of section 4; 

(c) the manner of making an application to the Board for a certificate and the manner in which a film has to be examined by the Board and the fees to be levied therefore under sub-section 1 of section 6; 

(d) the manner in which the Board may consult any advisory panel in respect of any film under sub-section 3 of section 7; 

(e) the allowances or fees payable to the members of the advisory panel under sub-section 5 of section 7; 

(f) the marking of the films under section 8; 

(g) the fee payable by the appellant to the Tribunal in respect of matters relating to appeal under sub-section 2 of section 10; 

 (h) the term of office, terms and conditions of service, financial and administrative powers of the Chairperson and the members of the Tribunal under sub-section 6 of Section 11. 

 (i) the other terms and conditions of service of the Secretary to, and other employees of, the Tribunal under sub-section 11 of Section 11; 

 (j) the association of regional officers in the examination of films, the conditions and restrictions subject to which regional officers may be authorized under sub-section 2 of section 17 to issue provisional certificates; 

(k) the manner in which certified film may be delivered to the distributor or exhibitor and the conditions subject to which any certificate be granted under sub-section (2) of section 20 of the Act; 

 (l) the duration of the exhibition of prescribed marks of the Board under clause (a) of sub-section (1) of section 22; 

 (m) any other matter which is required to be, or may be, prescribed. 

 (3) Every rule made by the Central Government under this Part shall be laid, as soon as may be after it is made, before each House of Parliament, while it is in session, for a total period of thirty days which may be comprised in one session or in two or more successive sessions, and if, before the expiry of the session immediately following the session or the successive sessions aforesaid, both Houses agree in making any modification in the rule or both Houses agree that the rule should not be made, the rule shall, thereafter, have effect only in such modified form or be of no effect, as the case may be; so, however, that any such modification or annulment shall be without prejudice to the validity of anything previously done under that rule. 

35. Power to exempt. – 

 (1) The Central Government may, by order in writing exempt, subject to such conditions and restrictions as it may impose any cinematograph film or class of cinematograph film from any of the provisions of this Act or of any rules made there under. 

36. Power to remove difficulties 

 (1) If any difficulty arises in giving effect to the provisions ofthis Act, the Central Government may, by order, published in theOfficial Gazette, make such provisions not in consistent with theprovisions of this Act, as appear to it to be necessary orexpedient for removing the difficulty: 

Provided that no order shall be made under this section after theexpiry of two years from the date of commencement of this Act. 

 (2) Every order made under this section shall, as soonas may beafter it is made, be laid before each House of Parliament. 

37. Repeal and Savings.

(1) The Cinematograph Act, 1952 is hereby repealed. 

 (2) Notwithstanding such repeal and without prejudice to the provisions contained in the General Clause Act, 1897 with respect to repeals- 

 (a) any thing done or action taken under any provision of the Cinematograph Act, 1952 by the Central Government shall continue to be in force; or 

 (b) the previous operation of the provisions so repealed or anything duly done or suffered thereunder; or 

 (c) any right, privilege, obligation or liability acquired, accrued or incurred under the provisions so repealed; or 

 (d) any penalty, forfeiture or punishment incurred in respect of any offence committed against the provisions so repealed; or ‘ 

 (e) any investigation, legal proceeding or remedy in respect of any such right, privilege, obligation, liability, penalty, forfeiture or punishment as aforesaid; and 

 (f) any such investigation, legal proceeding or remedy may be instituted, continued or enforced, and any such penalty, forfeiture or punishment may be imposed as if the said provisions had not been repealed: 

Provided that anything done or any action taken (including any appointment made, notification issued or rule made) under the provisions so repealed shall be deemed to have been done or taken under any provision of the Cinematograph Act by the Central Government shall continue to be in force and have effect as if this Act has not been passed. 

