Democracy, Political Dissent, and Repressive Laws: 

Proceedings of A PUCL-Karnataka Seminar Held on 1 July 2007 in Bangalore

Introduction

Indian democracy ever since the coming into force of the Indian Constitution has had two faces.  One face which has been repeatedly celebrated and eulogized is as the 'largest democratic experiment in history'. The other face which remains hidden is the existence of several repressive laws and state administrative practices which raise the question as to whether democracy has established deep roots in India. 

The recent arrest of Dr. Binayak Sen of the PUCL-Chattisgarh has brought to the fore this basic tension between de jure democracy and de facto democracy or democracy as practiced under the  ever present shadow of state repression. 

Dr. Binayak Sen is  a medical doctor who has  been actively involved in reaching health care to the poorest people as well as monitoring the health and nutrition status of the people of Chhattisgarh.  As General Secretary of the Chhattisgarh PUCL, he has helped organize numerous fact-finding campaigns about human rights violations in the state including custody deaths, fake encounters, hunger deaths, dysentery epidemics, malnutrition, and other similar violations. In recent times he has worked intensively to bring to national and international attention large scale oppression and malgovernance within the so called Salwa Judum in Dantewara. 

Dr Sen's vigorous opposition to the anti-constitutional acts of murder by the state government of Chattisgarh has exposed him to the full fury of state retribution with the government arresting him on charges of conspiracy to wage war against the state and sedition, among others. This particular context wherein a human rights defender is treated as a threat to the Indian state and is put into jail on charges of waging war against the state exposes the weaknesses of Indian democracy. 

This seminar hopes to take forward the debate on what is it that allows the Indian state to forget so easily its democratic premise and clamp down on dissent like any other dictatorship. The answer lies really in the conflicted heart of Indian democracy. We need to understand more clearly what are the anti-constitutional legal frameworks which allow for this form of drastic abuse of the very notion of democracy as seen in the arrest of Dr. Binayak Sen. 

A journey down this road of  what makes Constitutional rights  a much abused phrase will necessarily take us through the repressive provisions of the Indian Penal Code to the various draconian laws that the Indian state has taken from the British and repromulgated in order to stamp out political dissent in India. 

A few of the important signposts on this authoritarian march would include the Armed Forces Special Powers Act, Terrorist and Disruptive Activities Act, Prevention of Terrorism Act, Unlawful Activities Act, Karnataka Organized Crime Control Act and the Chattisgarh Vishesh Jan Suraksha Adhinyan 2005. 

Apart from the existence of laws which allow for Indian democracy to be hollowed out from within, there is also the practice of extra constitutional state action which further  whittles down Indian democracy. Foremost amongst these administrative practices of the Indian state is the encounter killing. Through the   encounter killings the state in effect practices murder as an administrative practice to stamp out dissent. The fact that these  'violations'  of the existing legal framework enjoy complete impunity are another indictment against the way Indian democracy has unfolded. 

The growing repressive power of the state represents its failure to rise to its constitutional obligations and to meet the aspirations of various marginalized sections of Indian society. The state’s response to these human rights struggles is to resort to more and more security measures, in the name of curbing terrorism. Prime Minister Manmohan Singh’s description of Maoists as “the biggest internal security challenge” is pertinent in this context.   

The objective of the seminar organized by People’s Union for Civil Liberties, Karnataka, on 1 July 2007 was to  focus on repressive laws and provisions and  administrative state practices like the 'encounter killing'. This seminar was held in the wake of the observance of the anniversary of the emergency all over the country on 26 June. Moreover, with the change in the government in Karnataka, there are real fears of political dissent being clamped down.

 It is hoped that we will able to raise serious questions about the nature of Indian democracy. It is only by repealing these laws and by ensuring that the state desists from acts of murder that the hollowed out shell of Indian democracy can live up to its more substantive  Consitutional promise.  

Summary of Proceedings of the Seminar

1. “Inaugural Lecture”: Professor G Ramakrishna

Whether we have a meeting of this kind or not, we are constantly called upon to make an analysis of the emerging scenario. It is distressing to find that criminal liberties are more common than civil liberties. In the last few days, our Home Minister has been indulging in semantic quibbling. He says some people should be described as supporters or sympathisers of Naxalites. i.e if a person is a supporter he is a criminal, but if he is a sympathiser, it  is pardonable. 

When a senior officer releases a list of Naxalites and their supporters, and the Home Minister says he wants to revise this list, the question is,  how are we going to revise the mindset of the bureaucracy and ruling class individuals. We need to sit up and reflect on the impact and message for us.

After this seminar, does the PUCL qualify as a group supporting Naxalites? The message is quite simple-- don't raise questions, whether it is in Chhattisgarh or Karnataka. Instead of raising questions about iron mining in Orissa or land issues anywhere else we should be going to Swami Ravishankar and doing the Art of Living. Why do we speak about companies in Orissa plundering the wealth of the country, or speak about forest dwellers rights? You can go to Sai Baba, or the Ramachandra Mata and do something to protect the cow. 

 The 1860 police law still exists, even after Soli Sorabjee is supposed to have made some recommendations on reforming the law.  The recommendations, like many things in this country, are still in cold storage. Instead of worrying about things like the Police Act, communal forces are telling us how to speak, how to dress etc. Our country is going through a change from  land reform democracy to SEZ democracy.  35,000 acres of land go to the Ambanis. Many of the SEZs go to the IT industry. SEZ in reality is a real estate business venture. We have a democracy of big capital instead of a democracy of marginalised people in the country.  It seems that the consultative process on major questions has been given the go by. India is more or less a client state. Condelezza Rice tells us that it’s stupid to speak about the non aligned movement. This makes a mockery of our sovereignty. 

No swamiji is disturbed when there are encounter killings, yet they talk of compassion. This is the contradiction in society. The state seems to be suffering from a persecution complex. It views everyone with suspicion, and begins persecuting its citizens. There is no dialogue, a minimum which one expects from a democratic society. The Secretary of PUCL is arrested in Chhattisgarh, or lists of naxalite supporters are released in Karnataka. All this is done  is with the same intention. A warning to all not to raise class questions.  Why should the state think that all critics of the violation of rights by the state or the system are a threat? There are others who are saying that what the state is doing is right, and if they don't do it, we shall do it for them. 

There is a raging thesis on  violence. Violence, amongst other things, is a denial of the right of a child to receive healthcare. If a poor woman cannot access health care, isn't this unleashing violence on the child, her mother, and her family? Could there be anything more violent than depriving her of these basic facilities? Is not the system itself a tool of violence? I'm not defending violence unleashed by extremists or anyone, but why don't we study the depth and inhuman propensities for violence inbuilt in the system? The fight against so-called violence has become an alibi for repression of people's rights. 

The Israeli film "Raised to be Heroes" portrays Israeli soldiers who refuse to be heroic. They are those who refuse to be a party to the violation of the rights of the Palestinians. There are still people who have this kind of value system. This is the kind of heroism we need.  Our Defence Minister recently said that the AFSPA would stay though the Administrative Reforms Committee was for the repealing of this act. It said that the amendments would make it more humane. When we talk of violence, we also need to take seriously the  atrocities  perpetrated in the name of this Act. 

The Unites States defends whatever  action it takes  to 'defend' itself as proper, just and  democratic. However other so-called 'rogue' states such as  North Korea and  Iran do not have the same right. The United States monitors those  who conduct research, even in the field of academics. Dissent can be suppressed even in the academic world. The Patriot Act of 2000 in the US expects universities to report to authorities the views of students, teachers and even what books they borrow.  What kind of democracy is this ? 

It’s not a question of just one person being arrested in Chhattisgarh or a list being released in Karnataka. It’s a warning that people's movements will not be tolerated anymore. You better be like Narayan Murthy and bring a good name to the state.  It’s not as if the security apparatus operated independently of the state. The long-term solution is therefore a class war. All wars are conducted as an integral part of this goal, including the civil liberties struggle. 

If extremists launch an attack on the state, you don't expect compassion from the state. The state has clearly said that the bell is tolling for you. The tolling of the bell is for all of us. 

2. “The Arrest of Dr. Binayak Sen”:  Dr.Ravi Narayan - People's Health Movement  

I’m here to share about Dr. Binayak Sen.  Binayak Sen apart from being a part of the PUCL  is also a part of the Medico-Friends Circle. The Medico-Friends Circle was formed in the context of the movement led by Jayaprakash Narayan with the objective of making health care relevant to the social majority. 

Dr Binayak Sen is a doctor who graduated from CMC Vellore in 1971. He opted to become a paediatrician. He opted not to work for a big hospital in the city but to work amongst the marginalised. Most of his work has been in the state of Chhattisgarh. In 2004, CMC Vellore decided to honour him as one of the best role models that you could dream of by giving him the Paul Harrison award. It is important that in a democracy you don't idealise a person and try and undertake the meaning of his work.

The citation read as follows, “..Dr Binayak Sen was a brilliant student always pushing the limits of truth…he joined the Centre for Social Medicine in JNU, and subsequently joined the rural health program in Madhya Pradesh. It soon became clear to him that the movement to attain human rights was integral to his work…. His wife and he decided to go to rural Madhya Pradesh to work for a mineworkers union under Shankar Singh Nyogi. …He later extended these services to tribal villages displaced by the Mahanadi. He and his wife ran Roopanthan, a voluntary organization in Raipur working on health and education. He set up the Chhattisgarh unit of PUCL.  . ..”

Some of the issues that he worked for were

· An overall focus  on the rational emphasis in health care with a special effort to make sure it reaches all users

·  Demystification of technology and maximum decentralization of its use

· The hospital that he ran was one of the few places where there was hardly any distinction between doctors, nurses, ward boys…There was no difference between mental and manual labour. 

· Effort to democratize decision making

· Slogan they used ‘struggle to further development’ and ‘development to further struggle’ should go hand in hand. 

Dr Binayak Sen has been investigating starvation deaths, caste atrocities, violation of human rights and  raising questions on whether the state should support Salwa Judum. He has been openly quoted in newspapers as having said that all forms of violence are bad. 

Because of the Unlawful Prevention Activities Act, and the Chhattisgarh Special Public Security Act, all the work that Binayak Sen has been doing has been declared unlawful activity. There have been all sorts of efforts to link him with the Naxalites. The message from his arrest is that the state is becoming scared of a doctor who by most definitions would be a ‘social work’ doctor. Binayak Sen's work was about questioning the models of development that we are following. 

Binayak Sen's work as part of PUCL and as a doctor  involved talking to Naxalite prisoners with the permission and under the supervision of the police.  This is today being interpreted as illegal activities. 

While we are concerned about the way the state is proceeding, we have to be careful in not delegitimising the state completely. By focusing on the repressive facets of the state, we could be legitimizing the neo liberal agenda of LPG (liberalization, privatization and globalization.) We should struggle in such a way so as to make the state more democratic. We should focus on making the state’s actions relevant to the ‘social majority’. 

The message of Binayak Sen’s arrest to me is a message to all of us, of how we are together in trying to empower through our work, the social majority, and ensuring that the state becomes an instrument of strengthening socio-economic rights rather than an instrument of violence and repression. The best honour we can give  Binayak is to see that he comes back to a more organized network for democracy and human rights.

3. “State Repression and the Context in Chattisgarh”:  Dr. Bela Bhatia, CSDS, Delhi 

A large majority of people in Chhattisgarh are adivasis. Thirteen of the 16 districts in Chhattisgarh are wholly or partly under the 6th Schedule of the Constitution. Panchayat Extension to Scheduled Areas Act (PESA) applies to these parts. PESA tried to say that adivasi history would be respected, and the Gram Sabha would decide what kind of development happened on the land, and whether it could be alienated. Today, in Chhattisgarh, in district after district, PESA is being bypassed. There is a massive inroad of private capital. Many MoUs have been signed, around 42 in the steel sector alone, without people on the ground being informed about it. In Bastar, near Dantewada, the police collector acts as a goon of  Tata Steel. 

Chhattisgarh has tried to do what neighbouring states have done through encounter killings. In Sarbuja, an SP has been let loose and is responsible for around 25 encounter deaths, only 2 of which could really be an encounter. 

Initially, the state tried to convince us that the Salwa Judum was popular dissent against Naxalites, but as stories began coming out, we realized that this was no spontaneous movement and was orchestrated, planned, and funded by the state government, and fully supported by the Union Government. The Prime Minister has clearly said that the Naxalites are the greatest internal threat that the country faces. Thus the state has abdicated its democratic responsibility, and helped create a private army. In Dantewada’s local police station, government guest houses etc, you see the Salwa Judum. There is almost no difference between the Salwa Judum and the police. It reminds me of a film  on Rwanda, where Tutsi  people  are attacked by the Hutu militia  that is supported by the state. 

The Salwa Judum’s leadership comprises of a lot of outsiders, though its former leader Mahendra Karma was a tribal. Chhattisgarh has a 200-year-old history of people who have come there to take control of its natural wealth i.e. elite adivasis, sections of traders. There is a section of adivasis who have turned against the others. Some have been persuaded to support the RSS due to their work among the adivasis. This has resulted in a deep social  cleavage in every village. 

When the state chooses to withdraw the Salwa Judum, what will happen? After  these goondas have been created, every village has been divided. The Salwa Judum has started working closely with the police, and the military. There are 14 battalions of police now.

The Salwa Judum went in large numbers, 300-400 people (they called it a rally) from village to village. A large part of this crowd were Nagas, Mizos, and Salwa Judum goons. Young police officers were given a .300 rifle and Rs. 1500 per person. They burnt houses, threatened people saying that if you are not with us, you are with them. 

Adivasis were put in relief camps, which have become permanent structures over the years.  Very recently, the CM accepted that these are becoming permanent.  There are 36 camps in two big tehsils of Konta and Bijapur.  There are around 60-70,000 people in these camps. What is frightening is that they could not bring anything from their own homes. Adivasis who have lived here for generations have been reduced to complete penury, and complete dependence on the state. The camp leaders are none other than Salwa Judum leaders, and you can’t get rations without the Salwa Judum leaders signing the forms. In Konta each person is entitled to Rs 20 but only Rs 8 is given. Where is the rest of the money going? 


There is a situation of complete unfreedom. Any kind of independence they assert is looked at with suspicion. Today, if you are going on a bus, you will be stopped at different points by Salwa Judum goons, Special Police Officers (SPOs) who can get on the bus and ask questions of the adivasis- (where they are coming from, which village etc.) We have seen SPOs slap adivasis half their own age. When we tried intervening, a 17-year-old SPO told us that if we were speaking, we must be Naxalites. 


There are 100s of people in the camps with no knowledge of the future. Hundreds are running away to the Andhra border. There is a reign of fear and terror. We were part of a fact-finding team that went there. The few people we could meet, were full of fear. The people we met on the border, talked about the fear of the AP police, the AP forest department (which had recently burnt some of their hutments). I met around 30-40 people in Konda tehsil, who were kept away from the main campsite. There are around one and a half lakh people who have been displaced so far.


Many SPOs join because of coercion, or because of economic incentives.  In Dantewada district alone, there are around 3,000 SPOs.  


The future plans of the Salwa Judum are not known. There are not enough voices against the Salwa Judum. The Indian state openly supports it. Both the Congress (apart from the small Ajit Jogi faction)  and the BJP think similarly on the issue. The CPI is the only political party to have openly taken a position against the Salwa Judum. The media is largely silent and those who have tried to raise their voices have been silenced.  The latest target of the state has been PUCL-Chattisgarh with the arrest of  Binayak Sen. 


Meanwhile, Tata Steel wants to set up a plant in Bastar. The PESA provisions were bypassed again. The police was brought in large numbers and the Gram Sabha process was bypassed. Every law is being ignored in this region.  State repression is increasing. Sixty of the most vocal adivasis were arrested before the Gram Sabha was due to be held. Many were in prison for more than two months, all they were saying is that they had a right to say no to the Tata plant.

  
4. “Repressive Laws and Democracy”:  Dr. Sitharamam Kakarala, Centre for the Study of Culture and Society, Bangalore

The democratic framework provides for repressive laws. These laws can be questioned through constitutional means and political means. Whenever we have tried to question the laws using the constitutional framework, we have failed. Repressive laws could be preventive detention, states of emergency, or a framework that allows for a state of emergency situation. The implication is that constitutionally speaking, repressive laws cannot be rejected. Within the constitutional framework, one could argue for proportionality, guarantee of due process i.e. constitutionally you can’t say that this particular movement must be squashed. In the cases which questioned both the Terrorist and Disruptive Activities Act (TADA) and Armed Forces Special Powers Act ( AFSPA),  the Supreme Court took a straightforward reading of the Constitution to uphold both laws. 

 The political problem is the long-term impact of repressive laws on the nature of the state, and its mechanism in the general democratic framework of society. The political argument about the long term impact of repressive laws has been alluded to by Dr. Balagopal in his article, “Policing India”, which he wrote twenty years ago. Dr Balagopal has argued that by introducing a repressive law, the mechanism introduces a tendency of power. Undoing this is not possible by the repeal of the law. Therefore, repressive laws are tied to the survival of a democratic framework in the long run. This  concern has an older history as even in his writings on the Rowlatt Act, Gandhi is referring to the same. 

The responses of human rights movement, scholars, activists, are premised upon two important assumptions:

· The ideal form of governance is a national, constitutional state

· Control, transformation, management of the constitutional order is in the hands of the citizen sovereign who is free and equal. 

These assumptions are now under challenge.  The sources of challenge arise out of neoliberalism. Neoliberalism is not merely an economic model of thought, but a philosophy, which has a basket of ideological principles, and practical strategies that actively seek to change the attitude of seeking solutions from the constitutional mode to the  market mode. For example, neoliberalism would not have a problem with the right to health but would say that the right to health is access to health through the insurance mechanism.  To take another example, the principle of Self-help Groups is a fundamental principle by which market deployment strategies are deployed. However there are exceptions such as the NREGA which is an active state effort to provide welfare mechanisms for  people below the poverty line,  which is still in the mould of a constitutional as opposed to a market  solution. 

What we are witnessing is that national constitutional states do exist, but are trying to work out an ideological model of a global, neoliberal governmentality. Whether it is economic zones, public-private partnerships in education, new governmental rationalities are being created. This is happening within the backdrop of the emergence of a ‘new middle class’, who has an income of around Rs 2 lakh to Rs 10 lakh and is growing rapidly.  

Therefore, I am saying that it is difficult to see public opinion as undivided. The media is completely in the model of ‘celebrity justice syndrome’. Only ‘newsworthy’ issues are carried. Miscarriage of justice becomes important in Jessica Lal.  But we can’t say that this is all nonsense, for we have to engage with the commercial public sphere. Public opinion is actively generating legitimacy and visibility for data that human rights organizations have, but except for the PUCL Digest, there are no widely circulating journals.  Therefore, while it is important to argue and politically challenge repressive laws, we have to move beyond old constitutional frames and look at how new constitutional solutions can be formed.

5. “Exposing the Repressive Potential of 'Ordinary' Law”: Mayur Suresh, Alternative Law Forum, Bangalore 

Since the 1980’s, ‘Terrorism’ has increasingly gained currency as one of the foremost threats to India’s nationhood and sovereignty and has been accompanied by troop buildups, encounter killings and the enactment of exceptional laws like the Prevention of Terrorism Act (POTA), and perpetual extension of laws like the Armed Forces Special Powers Act (AFSPA). The increased military and coercive response to acts of terrorism has been accompanied by a judicial discourse that seeks to justify these exceptional laws. With the upholding of the death sentence of Mohammed Afzal in the Parliament Attack case, and more broadly, the validating of emergency laws like POTA and the AFSPA, the state of exception has come to be more permanently established.

      This permanent state of exception is created, not through lawless violence, but through law itself. Exceptional and emergency laws have not been created by sovereign prerogative or by lawless acts of the state, but instead have been duly enacted by parliament, and have even received the stamp of approval from the Supreme Court.

How do we define emergency or exceptional laws, such as POTA or  TADA? Exceptional laws are looked upon with suspicion because they deviate from the ordinary. Any definition of the exceptional necessarily  calls for a definition of what we call the ordinary. 

I want to question the division between ordinary and extraordinary, and argue that the line between ordinary law and extraordinary isn’t all that categorically defined, and that we must expose all law as the infliction of violence upon life. I want to argue how the exceptional laws such as POTA and the Chhattisgarh Act rely upon ordinary law, that those ‘ordinary’ laws are imbricated in these special legislations, and that what we call as ordinary law is already as repressive as these ‘exceptional’ legislations.

Exceptional laws are necessary, the state asks us to believe, because  there is some threat to the state or nation that can only be overcome by employing extraordinary measures. Exceptional laws are unavoidable, even necessary evils, the state tells us, in responding to specific crimes of extraordinary nature. They are therefore, theoretically temporary in nature, and the lives of extraordinary laws are coterminous with the extraordinary events that they intend to overturn. 

History has shown us, extraordinary laws aren’t all that temporary. There have been an unending string of extraordinary laws in India which were either enacted after independence or carried over from the colonial period. In fact, laws such as the Armed Force Special Powers Act have a history that stretches back into the early 1940’s in India, and current preventive detention laws are modeled after laws that were enacted by the British. 

Extra-ordinary laws also are not only permanently encamped in the sense that they never seem to die, but their effect can also be seen on what we call ordinary law. Through a subtle process of symbiosis, laws pertaining to the so-called ‘ordinary crimes’ and those claiming to deal with extra-ordinary situations, intertwine and interlock in specific contexts. Interlocking takes diverse forms. Anti-terror laws may amend specific statutes or ordinary law, or there may be a mutual sharing of provisions between ordinary and extraordinary laws. As a result of this symbiotic relationship between ordinary criminal law and emergency legislation, there is a general tightening up and standardization throughout the statutory law. 

For example, the power to ban organizations has been in the Unlawful Activities Prevention Act since 1969. And membership of such a banned organization is also punishable under the UAPA. The Chhattisgarh Special Public Security Act, 2005 also gives to the State Government a similar power to ban organizations and to punish membership of such an organization. While the need for such act was declared by the state Home Minister in the context of a Naxal attack in September 2005, all Naxal groups are already banned and declared unlawful under the UAPA. The Chattisgarh Act broadens the ambit of what constitutes ‘unlawful’ going well beyond the definitions of what is unlawful under the UAPA. Thus sec. 2(e) of the Chhattisgarh statute makes any act by a person or organization ‘unlawful’. Moreover, by making definition of unlawful generally vague and imprecise by including the ‘tendency’ to do certain acts as a ground, makes for a wider reach of the State.

How then do we challenge laws like the Chhattisgarh Act? What is the language that we use? As human rights activists and lawyers, we often look to the fundamental rights of our constitution. We look to principles such as the rule against arbitrariness and to the rule of law to guard against the intrusion of the State, forgetting all the while that these principles too, are law. 

Since the 1980's the Right to Life has been portrayed to be the greatest defence against arbitrary state action. Article 21 of Constitution states that ‘No person shall be deprived of his life or personal liberty except according to procedure established by law’, and existential questions of the meaning of Life have been argued in courts and have found place in their judgments. 

If the law has the power to protect and preserve life, then we often forget that it then also has the power to destroy it. In defining what life is, and what life deserves to be protected, law also has the power to determine what life isn't and what life doesn’t have its protection. It is in this context that we can understand the power of the law. In the hagiographies of the rule of law we are told of the immense value in defending the rights of citizens and its necessity in maintaining a democratic state. Human rights activists and lawyers hold out this Right to Life, fundamental rights and more generally, the rule of law as the greatest protection against the violence of the State and essential to the preservation of democracy. Yet at the same time, we must not be blind to the violence that the law ordinarily inflicts. We must be aware that the if the rule of law can preserve features of democracy, then the rule of law  can also destroy democracy. 

Take the writ of habeas corpus. Also known as "The Great Writ," a writ of habeas corpus is a court order addressed to a prison official (or other custodian) ordering that a prisoner be brought before the court so that the court can determine whether that person is serving a lawful sentence or should be released from custody. The prisoner, or some other person on his behalf (for example, where the prisoner is being held incommunicado), may petition the court or an individual judge for a writ of habeas corpus. Long held out as an essential feature of the rule of law and central to any democracy, it represents the subjection of the body of an individual to the law. If the body can thus be released by the law, we must not be surprised if this very writ allows the law to further extend detention of individuals. We should not see this merely as a contradiction or as hypocrisy, or as a discerning application of law. We must instead see, that if the law grants us the Right to Life, then the consequence is that the law has the power over death.

We must see, that all law, whether we call them exceptional or ordinary, are premised upon and preserved by violence. The authority of all law is based on the fact that it can sanction violence, and that this violence is the only legitimate violence. I would argue that we must instead look at how all law unfolds, since all law is potentially repressive. 

While laws like POTA and the Chhattisgarh Act are undoubtedly repressive, and provide a rallying point for all those who believe in democracy, we must also be aware of the oppressive potential of what we call ordinary law. We must not be surprised that what we called the ordinary and the extraordinary unfold in similar repressive ways. It is not a perversion or a misuse of the rule of law that leads to oppression. Instead it is the rule of law itself, in its ordinary functioning, that results in oppression. Just as it should not surprise us that, say, the death penalty was upheld as not violative of the Right to Life, it should not surprise us that the rule of law that we so cherish, comes back and acts in as oppressive and undemocratic a manner as POTA or the Chhatisgarh Act.

Our effort, then, should not be to aim for a purer or more pristine rule of law since any effort to do so would only further the laws hold over life. Instead we should aim to constantly expose all law as a front of violence, all law as potentially, if not already, oppressive.  

6. “Defending Human Rights Defenders”: Dr K Balagopal, Human Rights  Forum, Andhra Pradesh

The phrase “human rights defenders” came from the UN Human Rights Committee. We prefer to use the term human rights activists.  Human rights activists in India have been subjected to threats, assaults and killings. In Punjab, the person who exposed the mass disappearances, Jaswant Singh Khalra, was himself “disappeared”.  In Andhra Pradesh six human rights activists have been killed.

Killing is an extreme form of suppression. There is no law which says being a sympathizer of naxalites is a criminal offence. When Binayak Sen was arrested, the idea was not really to threaten him, but to create a sense of fear so that the circle of organizations around him will become silent so that the core becomes ineffective. 

The question of the defending of the human rights of human rights defenders can become a spiral: what happens if the defenders of human rights defenders are threatened. Do we then defend them? 

In Andhra Pradesh, six human rights activists have been killed. The first was killed on 1 January 1985 and since then five more activists have been killed. One of them like Binayak Sen was a doctor. Dr Ramanthan was a pediatrician working in the city of Warrangal. Like Dr Sen, he charged low fees and was accessible to slum dwellers in Warangal. He was killed on September 3. The previous evening, a sub-inspector of police was killed by Maoists. It was touch and go, about who would be killed that night. For some reason they picked on Dr Ramanathan and killed him. 

If Dr Sen was working in Dantewada, the Salwa Judum would have taken care of him. The Salwa Judum in Chattisgarh has similarly taken care of four journalists.  

In Kashmir, the human rights lawyer, Jalil Andrabi was killed by renegade militants. The advantage of using them is that they are local Kashmiris. Both Andrabi  and his wife were lawyers. The Court took his case seriously and directed the recovery of his body and investigation into the case. Five of those involved in his abduction were also killed. In Assam , Paral Das, of the Manav Adhikar Sanyas Samithi, spoke out against atrocities and was killed by the SULFA (Surrogate ULFA).In Andhra Pradesh, the Green Tigers or Cobras have killed members of human rights organizations, teachers’ organizations and  Dalits. The fact that they got away means that a phone call from them creates fear. They kill one and make phone calls to others. 

The message is clear. No voice can be against the way the state  handles social crises.  After the Dharmavaram encounter where PDF, APCLC and HRF had gone, I received a blank call at 11.30 at night. The purpose of such calls is to intimidate you and if you are the kind of person who does get intimidated, then the purpose is served. 

We had a discussion after Ramanathan was killed. We realized that the only defence we can have is public support.  It is only when the human rights movement becomes a broad based movement giving full expression to the meaning of human rights that human rights activists will have some measure of safety. 

Human rights movements are informed by the context in which they arise. For example, PUCL-K came into existence at the time of the emergency when democratic rights were suspended. However no human rights group is limited by the context of its origin.  For example PUCL-Karnataka today has produced a report on violation of the rights of transgendered people. 

What is clear is that the context informs the discussion of human rights. For example in most parts of India we are used to referencing the Constitution as the source of rights. However in Kashmir and Nagaland the reference point is the international instruments.  The state is bound by rule of law. Any civilized notion of governance must imply that killing anybody is unacceptable. 

Wherever there is inequality of power, a power which stems from lop sided policies or a source which could be something we  may not even be able to imagine today, all such instances of denial of rights are an issue for the human rights movement.  What is common to all human rights reports right from custodial rights to transgender rights is that there is power and powerlessness which can stem from the social  and economic structure.  We should be able to give full effect to the inherent notion of human rights. The person on the street should be able to say that they are defenders of the powerless in society. 

We don’t have a tradition of people writing philosophically about human rights. Amartya Sen is one of the few people who writes philosophically in defence of human rights. 

The question which we face is how do we build a defence for human rights? We define it widely so that society perceives us as committed to the most  powerless.  It is only public opinion which can act as a barrier against the killing of human rights activists. The purpose of opposition to  human rights activity is to make human rights activists inactive. 

The other issue is one of violence. Human rights activists are often told that we are not condemning 'extremist' violence. However what we have realized is that when the state says that you are not condemning extremist violence, what it is saying is that you are condemning my violence. So as long as human rights activists condemn violence by the state, so long will the state continue objecting. 

When we talk of violence, we cannot ignore the other forms of  structural violence. If violence is inbuilt into administrative structures we cannot then say politics should then be always non violent.  That said, when radical movements behave unjustly, you should be able to say that such actions are wrong.  When undemocratic dictates are imposed human rights movements should be able to object. In Kashmir for example when the militant groups forcibly imposed the burkha on all women, we took a stand and  opposed the same. The question is not violence but  conduct which has human rights implications. Of course conduct becomes more serious when it is violent because it has strong  human rights implications.  We need to take a stand when it comes to arbitrary conduct by radical groups  as we need to be able to answer both our own conscience as well as our constituencies.  For example in Dantewada , the Maoists blew up the power station plunging all Dantewada into darkness. In such a situation how do we keep quiet?

The essential part of our outlook is to create a social opinion against arbitrary exercise of power. Why did the state arrest Binayak Sen for simply talking? Fortunately or unfortunately we belong to an ideological persuasion which devalues ideas and regards power alone as important. The state however knows the power of ideas and opinions which have a value in creating consciousness and political strength. 

Discussion: 

Question: When public opinion is itself manufactured and manipulated, how do we as human rights activists look at the question of public opinion? How does one look at the issue of fragmentation of public opinion these days, especially with globalization, and the so-called human rights defenders being also divided?  

Balagopal: Public opinion is being manufactured, but it is still being contested. We need to counter this process. We are doing this by addressing people through pamphlets etc. The idea is to raise consciousness and awareness. 

A general fragmentation of public opinion should not affect us, as all rights are by virtue of us being human. There could be differences on globalization. The question is whether their views support those who are already powerful or whether it is going to decrease inequalities. Our understanding is that people can have different political opinions so long as they are deeply democratic.

Question: If we look at movements, we have always found radicals and moderates. Could you elaborate on your statement that violence can be justified in some contexts?

Balagopal: It is illogical for us to say that all forms of violence are unacceptable. I am saying that the possibility of violence being required should be left open. When forms of struggle become unjust, we should condemn these forms. In theory, nowhere can we rule out that the possibility of violence needed to change society.

Question: In international law, there is a right to self defence. Do we have a right to resistance?

Balagopal: Self defence and resistance are not identical. Self defence exists only when an attack is imminent. Resistance is much broader. There may not be an imminent threat, but a power is engulfing you.  But we have condemned George Bush’s notion of ‘preemptive self defence”. 

Question: The attack on the World Trade Centre symbolized a structural violence . The WTC represented an inhuman, exploitative, global structure, that was destroyed. 

Is it not our responsibility to propose a solution to the Kashmir issue?

Balagopal: When the Bombay blasts occurred, we said that whoever did it had a genuine reason to be angry, but what they did was wrong. 

In the last twelve years, we have had a temptation to offer a solution. Let a solution emerge from the dialogue. It has to be a tripartite process and the solution should emerge from the people of Kashmir.     

In our understanding of social processes the possibility that violence is required should be kept open. When a movement takes unjust forms we should concentrate on the unjust uses of violence. 

At the end of the seminar, the following resolutions were unanimously passed:

1. This assembly condemns the arrest of Dr. Binayak Sen, eminent human rights activist of Chattisgarh, and seeks his unconditional release and withdrawal of all cases against him forthwith.

2. This assembly demands the release of all repressive laws passed by several governments at the centre and the states (including the Chattisgarh Special Security Act) because these laws are anti-people and draconian. 

3. This assembly unequivocally protests the suppression of human rights activists and other political dissenters.

4. This assembly condemns the release by the Karnataka police of a so-called list of Naxalite supporters in order to suppress the legitimate struggles of Adivasis, Dalits, farmers and secular forces. We welcome the withdrawal of the current list and demand that the government desist from the publication of any such list which deters expression of political dissent and strikes at the roots of Indian democracy.

(Copies of this resolution were sent to: 1. The Governor, Government of Karnataka, Bangalore; 2. The Home Minister, Govt. of Karnataka,

3. The Director General of Police, Karnataka; 4. The Members of the Press)

