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This paper is written with two related and yet different purposes in mind. While being an attempt to record the legal status of a specific group in contemporary India – the categorisation of which will be explained shortly-, it is also an attempt to use this as a case study to critically analyse the role of law in social change. Specifically it looks at the strengths and the weaknesses of identity/community based legal lobbying and the nature of the  change desired in that process. 

When speaking of any queer person in India or in other country of South Asia the oft remembered law is sec. 377 or the colonial sodomy law of 1860. The legal status however, extends way beyond this particular section of the Indian penal code as do the implications for queer people. 

This particular paper will review the position of queer women in Indian law and their position in the campaigns/ struggles around the same. Before we begin, it is important to define what we mean by the term ‘queer women’. Politically, the word queer is often used among some activists in India to mean any person who questions norms of gender and sexuality. While the strength of this definition lies in its potential inclusivity, the need to state more exclusive identity ‘tags’ as it were, are important in many contexts such as in this very paper. In this paper we use 'queer' merely as an umbrella term for lesbian, bisexual and female-to-male (FTM) persons and some others unnamed so far. Thus, by queer we are referring to those individuals who are only or are also attracted to people of the same gender as their own. We mean in behaviorial terms- lesbian and bisexual and female-to-male persons. The word queer as an overarching term however, might still remain a useful term in this particular paper as it is not often lesbian or bisexual sexual acts/behaviour that one is referring to in terms of legal changes but an assertion and acknowledgment of an identity based on the same, that is the threat. The act, though illegal in our country, will still be tolerated if done in silence, in the private sphere and in a way that does not hinder the normative processes in a woman’s life such as marriage, child birth etc. the political identity of lesbian/bisexual or queer are what are the potent threats to hegemonic patriarchal norms that govern all our lives.  Further, any behavioural term such as ‘lesbian’ ‘bisexual’ and so on will not and can not capture the whole array of sexual practices, gender performance and identities that the women in this paper exhibit. Thus one is left with the need for an inclusive term. And so we end up with QUEER.

It is important to describe here who are referring to when we say ‘women’. The category being one that can not be taken fro granted, it becomes important to explain any limited interpretation and the justifications for the same.  As discussed the word queer would also include people who are FTM or MTF. In our own comfortbal reading of butler and Greer in a concoction of feminist theory, we believe that gender performatvity even if subversive and assertive does not take away from the oppression and hegemony on the genders written on our bodies. Thus in this paper, we are discussing the stories of vaginas who like other vaginas. Having said that, we cannot underestimate the influence of the performance of transgressive gender as in the case of ‘butch
’ lesbians or FTM persons on the way they inhabit spaces and thus the course of their struggles. This choice is a concious political one to also state that a male to female person's experience or the experience of a hijra who might identify as a woman are different from the stories we tell in this paper. The community of hijras are a distinct cultural community with a complex set of ritual, Social and economic norms and kinship ties. It would be limiting both to a discussion of the ‘queer women’ we are referring to as well as the transgender community to club them together in the category of women solely based on their own subjective identification. 

We would also like to establish at the very outset that the women referred to in this paper are not just queer but belong to specific regions, religions, castes and classes. These identities also have a profound impact on their struggles. The exact nature of the impact is unascertainable but it is significant to remember a larger political framework of intersectionality of identities and thus struggles. We will return intermittently to this point .

As we know queer men, by virtue of being male often have the freedom of movement and thus access to the public sphere in India and other south Asian countries. Further, this interaction of men with the public sphere is the norm necessitated by employment for instance, which is a significant aspect of normative masculinity. This access to the public sphere then provides freedom for men to live their lives with their various preferences and identities however deviant they may be for certain periods/moments in their lives. This very access to the public sphere might even be a pressure rather than a privilege for some. The relative lack of access for women to the public sphere and the segregated female space has also meant freedom for some in many ways including to facilitate same sex sexual activity. Segregated spaces of any kind- male or female- both provide the quintessential space for same sex sexual activity which is the fortunate and rare fallout of silence and invisibility. 

With regard to women however, the awareness of one’s body and of sexual pleasure and even pain are often not allowed. For men there is often allowed a culture of sexual talk and exposure. However limited, factually wrong and sometimes offensive (to some) this exposure might be, it is seen as ‘part of growing up’ for boys. Women are not attributed any knowledge or the freedom to explore their own bodies, leave alone that of others. It is for this reason that lesbian sexual activity is often a huge threat and is seen as a significant ‘aberration’ of accepted women’s sexuality. But myths such as it is only men who masturbate and women don't and so on are part of this differential status of sexual speech in the lives of men and women. 

Given this background lesbian women, like many heterosexual women who choose their own partners (irrespective of caste, class, religion, race, region) and/or choose to engage in sexual activity before or outside o f wedlock and so on challenge patriarchal structures in significant ways. While some parts of the struggles of women who assert their own sexual identities- heterosexual, homosexual or bisexual- are shared, lesbian identified women have a significantly different experience. This is often due to a number of reasons. First, they shake the very basis of heteronormativity, which is the need for a man in an intimate, interdependent or sometimes just compulsorily dependant relationship. Second, the structure of family is challenged significantly as these women then engage in sexual activity which does not and cannot result in procreation. Third, and most significantly, lesbian women engage in activities that give them sexual pleasure. Sexual pleasure a ‘luxury’ not allowed to women as a whole (illustrated very clearly by the not so popular status of the clitoris internationally) is in many ways the basis of lesbian sexual activity, thus making it a serious threat to heteronormative structures and thus the often violent homophobic reaction to queer women.  

Yet another argument that can be made based on case law is the fact that women have to face the repercussions of being women, legally and socially in the first place. The very fact that a woman is wishing to and sometimes demanding that she live outside the natal home and not in the custody of another man, namely the husband and/or his family is in itself a significant threat. The fact that she might want to live with another woman then adds fuel to the fire.   

In terms of the legal status of queer men and women, there are significant differences as well as some shared struggles. Section. 377 is used against queer men and women as a threat. In many cases,  police often do not want to make arrests but use it as a threat. This is common between queer men and women, although queer men face it much more due to their prominence in public spaces as compared to women. Similarly the use of the legal status as a threat within the private sphere is vastly different for queer men and women.  sec. 377 is used by parents of queer men as a threat. There are various other laws, however, that are often used either as threats or most often for filing cases against queer women by their own families and others. 

Apart from section. 377, there are a number of laws in the Indian penal code which have had a direct impact on the lives of queer women. These laws include, 340- wrongful confinement,
, 361- kidnapping
 and 362- abduction
, 366 -inducing woman to compel her marriage,
  and 368
  of the IPC and Habeas Corpus writs are  only some examples. 

A case which saw an interesting judgment was in Delhi in early 2006.  A lesbian couple approached queer rights groups in Delhi. One of them had left home due to which the parents had filed a kidnapping charge against the other woman under section 366 of the IPC.
 Eventually the charge was nullified based on the statement of the woman who ran away from home that she was not forced, but left home out of her own will and volition.  As this was celebrated by all the activists and lawyers involved as a victory we chose almost to momentarily ignore the fact that throughout the case, any reference to the lesbian relationship between the two women was avoided by all those involved. The line of argument was to prove the woman’s adult status while covering up and even denying her lesbian ness in the court room. This is a classic example of the difficulties in even recording  cases that might have involved lesbian women.  This is one of the many cases when the legal adultness of the women in question have been highlighted to ensure their rights while consciously invisibilising their lesbian identity. 

In many ‘runaway’ lesbian cases the two adult women have found themselves charged with the offences of kidnapping and abduction. For example in a ‘runaway’ lesbian case in Kerala the one of the two women was charged with abduction and the parents also filed a ‘man missing case’. It is interesting to note in this case is that the magistrate heard the case and sent the two adult women back to the custody of their parents only to be treated for mental illness.

In complete contradiction, also in Kerala, in a case where the parents of one of the girls’ filed a habeas corpus, the magistrate decreed that the two women could live by themselves or together if they choose to do so as they are adults and cannot be charged under the custody of anybody. 
 Adult hood then, always remains a precarious strength. 

 The writ of habeas corpus
 is used to secure release of a person who has been detained unlawfully or without legal justification. Habeas corpus may also be issued when a person complains of illegal custody or detention by a private person. When the conflicting claims are made for the custody of an infant, the court can enquire into these claims and award the custody to the proper person
. In the context of habeas corpus involving men, where it is filed against the detention in state institutions, it is a grievance redressal mechanism. In the case of women, however, who wish and choose to live with chosen partners who might be men (of an unacceptable nature due to caste, class, religion, character etc) or any woman, it is a repressive mechanism. It is also significantly ironic to note that the court in the first place would allow parents to file a writ of habeas corpus against their adult daughter’s ‘lover’ and that the court would then hear it and grant custody to the parents when the daughter clearly states that she does not wish to live with them. In some instances when the court has not granted custody to the parents, it has taken the role of the parens patriae and placed them in shelters created for women and kept the two women apart. Let us of course remember that in the case of heterosexual couples, it is still easier for the male lover to reunite with the woman. The unacknowledged nature of homosexual relationships makes the case harder for the couple
. 

In the case of R and N in Kerala, they did receive a positive judgment from court that they can live with each other. The parents of both women were however asked to facilitate this process. The parents intercept the execution of the judgment, separate the women, and physically and emotionally torture them. N after having escaped confinement in her house filed a habeas corpus petition to find R. this petition however is immediately dismissed on the grounds that N has no locus standi. This as we know is an erratic dismissal based entirely on notions of first, that women, who are not family members  cannot file for custody of another woman and two, a woman cannot file for custody of any human being who is not related to her familially. 

In another case , two women S and J fought a legal battle to retain their right to live together. This case took place with an open acknowledgement of their relationship as lovers by both women. The gender identity of one of the women- as one who dresses and lives as a man- was both a weakness and a strength. In court, the question emerged of whether this person was a man or a woman. This case is significant in the context of this discussion as it was one of the few cases where the exact nature of the relationship between the two women was known to all those involved such as the women, the parents, the lawyers and the court. Given all these circumstances the women were allowed to live with each other on the grounds that they are adults.
 

On the contrary, Shahzina and shumail from Lahore are another case in point. In this recent case this couple, one of whom, shumail, is FTM were charged with purgery and sentenced 3 yrs in jail. The court released the couple saying that there is nothing illegal about two women living together. The judgment although unrelated to the earlier purgery charge, freed the women nevertheless. What is to note here is that shumail, who had gone through some surgery and also identified as a man in court was not accepted to be one and thus the women could so easily be charged with purgery, although the case was about their relationship and not their gender identities. 

The utter confusion in court spaces when it comes to cases involving two women is highlighted in the following case. In Jalgaon, Bombay two women were long-term lovers and neighbors, both of whom were married to men and had children. They decided to approach the local police authority to get married to each other. The police in turn questioned the women and eventually put them in prison along with the husband of one of the women who came looking for them. They were all eventually let off. The couple in question seemed to have approached the police due to the notion of ‘authority’ in society where the lack of parental support has often meant seeking support from state structures such as the police. Inspired by the ‘partially inspired by real lives’- bollywood cinema- where we have n number of heterosexual couples who are not accepted by their families turning to police structures where their right to marry is upheld. Extending this notion of the rights of these couples the jalgaon women seem to have also expected a ‘right to marry’ that the police would uphold. The police on the other hand, completely perplexed by the scenario not only make completely illegal arrests of the women and the husband but also subject the women to medical scrutiny to detect finger prints inside their vagina as proof of sexual activity between the two women. 

In another case in Bombay a woman who was involved in a lesbian relationship was collectively threatened by her own mother and brother-in-law with the help of the police with section 377 of the IPC. Although no action was pursued this threat was strong enough to cause substantial emotional harm to the woman in question. This as we may note is one of the few cases where sec. 377 was directly quoted.
 Here too, the law was not used to file a case but to threaten the woman out of her relationship. As a lesbian activist shalini from Bombay put it – it was used in the exact manner that it is supposed to- for moral policing’. This process is common to both queer men and women- the threat of 377 as the ‘curing mechanism’. 

Conclusion

Thus legal lobbying around section 377 within the ambit of sexuality rights is of enormous political and symbolic significance. In terms of ground reality the problem is however a much more complicated legal battle. In the case of women, the struggles and impact are nuanced. Legal changes and its significantly public nature with regard to case law have a very different impact on women than it does on men. In general, positively empowering laws that provide redressal mechanisms for women from violence or within other institutions such as marriage and the workplace have a pronounced impact on women’s lives. Comparatively, negatively empowering legal changes such as the decriminalising of adult consensual same sex activity have little impact even symbolically for women. This is due to a number of reasons. First, at the ground level, the police harassment based on the law is targeted largely on men and the changes in the law has little impact for women. Second, the association of 377 as the sodomy law has often been related to men rather than women. The history of the law in terms of cases and the imagination of this law over time has also largely involved sex between men rather than between women. 

We can use this analysis also as a ground to take a critical look at the role of law in social change. This can be articulated through a two pronged approach. First the centrality attributed to legal change in processes of social change can be questioned.  Second this centrality and visibility to legal battles as they may leave out certain communities/ identities as the law per se has invisibilizes them. Further the public nature of the law as mentioned earlier, in many ways structure forms of dissent. It thus follows that the struggles of queer women are not often the material for posters for queer struggles in India as they are not part of the public eye of the law neither do the women have the privilege to identify as queer openly. Having said that one must clarify that we are not suggesting a blatant inclusion of queer women in the law or in the struggles against the same but the use of their stories to question both the law and the expressed dissent.  We must be conscious that the structures of oppressions that are being questioned in many ways also configure the dissent.   The life of Section 377 will invariably decide who is involved and/or is affected by the protest against it. In other words, if sodomy laws have been associated with men, the protest against it will involve and affect more men than it does women. We must be wary of internalising, in our struggles the exclusions and inclusions necessitated by the structures we oppose. 

One is also not suggesting that varied forms of dissent and struggle do not thrive. We are however critiquing the popular representation and perception of queer struggles in India around the law which is often “male”. This questioning emerges not from a fear of difference within the movements- which in our opinion is nothing but a strength- but as a word of caution from the perspective of long term social change. The enormous significance of the campaign against sec.377 at this historical moment is beyond doubt. However, from a broader perspective, we must be conscious that struggles that are of real and symbolic significance for one community/identity , is only a spec in the universe of political struggles based on an alternative world view. Legal battles- a even smaller aspect of social change- can in itself be revisited critiqued and strengthened. In this context the significance of habeas corpus writs, for example, in the lives of queer women is an excellent strategy to establish solidarity with various other struggles of women. This solidarity need not be just a strategic alliance but a broader political dialogue which might or might not mean consensus but it will strengthen the different and yet shared struggles of various women. 

With regard to the queer struggles across the south Asia region, there is a need to constantly re-emphasise and cherish the existence of the whole array of diverse forms of struggles. While some are shared, others need to be different. Exclusive spaces for men, women, gay men, hijras, lesbian and bisexual women etc are of enormous value. Our shared struggle in many ways can sometimes be strategic alliances on specific instances and/or issues. At  most other times it might mean a larger political articulation of ‘queerness’ which is the dream of a world where persons and communities have the right to question norms of gender and sexuality and make their choices. The latter we see as a desirable larger politics which includes identity-based articulations  only in specific and hopefully short moments as strategy. Rights of identities and communities may seem to be the begin, middle and end of many social struggles. We must acknowledge and remember that no philosophy of social change is about or for any one group of people. 

We are arguing that we need to be critical of a few things we often taken for granted in academic and activist work around issues of gender and sexuality. One, the clubbing of LGBT. We have to remember that the selection of alphabets is not exhaustive and never will be given the vibrance of human experience. And two, the alphabets are not equals but are hierarchised and sometimes invisibilised etc. second, we need to be critical of addressing sexuality issues from the vantage point of sexual identities alone but try and evolve a language that is complex including various aspects that affects our lives of which sexuality is a part. The ghettoisation of any one kind of politics in both academics and activism, we are arguing has to be countered effectively.  

In India while we are still at the initial stages of activism, academic writing and public discourse on the whole gamut of issues of sexuality we are struggling (at least some of us) to highlight the differences and diversity in our struggles as a strength and a formidable force against simplistic arguments couched in the language of rights of specific communities and people, which in the long run might and often ahs in history leave oppressive and hegemonic systems non-shattered if not untouched. 

�	'Butch' is a term commonly used to refer to women who take on male attire and sometimes common practices of behaviour seen as 'male' but continue to identify as women. 


�	 Wrongful confinement.- Whoever wrongfully restrains any person in such a manner as to prevent that person from proceeding beyond certain circumscribing limits, is said "wrongfully to confine" that person.


�	  Kidnapping from lawful guardianship.- Whoever takes or entices any minor under � HYPERLINK "http://www.indlaw.com/subscriber/databasesearch/legislation/printerformat.asp?result=i034.xml&Page=350&sType=Acts" \l "Fn3611%23Fn3611"��[1]� sixteen years of age if a male, or under  eighteen years of age if a female, or any person of unsound mind, out of the keeping of the lawful guardian of such minor or person of unsound mind, without the consent of such guardian, is said to kidnap such minor or person from lawful guardianship.


�	 Abduction.- Whoever by force compels, or by any deceitful means induces any person to go from any place, is said to abduct that person.


�	 Kidnapping, abducting or inducing woman to compel her marriage, etc.- Whoever kidnaps or abducts any woman with intent that she may be compelled, or knowing it to be likely that she will be compelled, to marry any person against her will, or in order that she may be forced or seduced to illicit intercourse, or knowing it to be likely that she will be forced or seduced to illicit intercourse,


�	 Wrongfully concealing or keeping in confinement, kidnapped or abducted person.- Whoever, knowing that any person has been kidnapped or has been abducted, wrongfully conceals or confines such person, shall be punished in the same manner as if he had kidnapped or abducted such person


�	 This was a case filed at the Delhi… court in the year 2006


�	 Interview with R  and R ; Trissur; August 2006


�


�	 Art.  226; Constitution of India.





�	This aspect has been further explored in the next paper by Priya Thangarajh and Ponni Arasu which traces the story of the Writ of Habeas Corpus and Queer women in India. 


�	 Interview with R and N; Trissur; August 2006


�	 Interview with S and J; Trissur; August 2006


�	 Interview with LABIA; Bombay; September 2006


�	 Id





